IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

UNITED STATES OF AMERICA
and NEW JERSEY DEPARTMENT
OF ENVIRONMENTAL PRO-
TECTION; ACTING ADMINIS-
- TRATOR, NEW JERSEY SPILL

- COMPENSATION FUND;
and COMMISSIONER, NEW
JERSEY DEPARTMENT OF
ENVIRONMENTAL PROTEC-
TION as TRUSTEE for NATURAL
~ RESOURCES, '

Plaintiffs,
L

PRINCETON GAMMA-TECH,
INC., etal.

Defendants.

CIVIL ACTION NO. 91-809 (AET)

PARTIAL CONSENT DECREE

WITH DEFENDANT PRINCETON GAMMA-TECH, INC.
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I. BACKGROUND

A. The United States of America (‘Uﬁited States”), on behalf of the Administrator of
the United Stat'es Enviroﬁmental Protection Agency (“EPA’;), in 1991 filed a complaint in this
~ matter pursuant to Section 107 of the CemprehensiVe Em)ironmen,tal Response, Compensation,
- and Liability Act (“CERCLA”), 42 U.S.C. § 9607. InMarch 1999, the United States filed an .'

amended complaint.

. B. The United States in its compiaint and amended complaint seeks: (1)
reimbursement of response costs ineurred by EPA and the Deparﬁnent of J usﬁce for response
actions at the Montgomery Township Housing Development Superfund Site and the Rocky Hill
: .' Municipél Wellfield Superfund Site (the “Sites”), in Somerset Ceunty, New Jersey, together with

~accrued interest; and (2) a declaration of Settling Defendants’ liability for future response costs.

C..  In April 2000, the State of New Jersey (the “State”) filed a complaint in
intervention in this Court against the defendants alleging thet the defendants are liable to the
| = Stete pursuant to the New J ersey Spill Compensation and Control Act, N.J ;S.A._58:10—23.11 fo -
23.14, for reimbUréeme_nt of the costs the State has ipcurred, and will incur, to remediate the Sites
~and damages for any natural reseurce of this State that has been, er may be, damaged or

. destroyed by the contamination at the Sites.

D. On June 7, 2002, the Court issued a Memorandum and Order in response to

motions for summary judgment filed by the United States and the State of New Jersey.



E. In accordance with Section 122(j)(1) of CERCLA, 42 U.S.C. § 9622(3)(1), in
November 1997, »EPA notified the United States Department of the Interior and the National
* Oceanic and Atmospheric Administration of negotiations with potentially responsible parties |
- "'regarding the release of hazardous éubstances thé£ may have resulted in injury to the natural
~ resources uﬁder Federal trusteeship and encouraged the trustee(s) to participate in the negotiationv

of this Consent Decree.

F. ~ Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA placed the Sites on

the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, in September 1983.

G. In response to a release or a substantial threat of a release of a hazardous
substance(s) at or from the Sites, the New Jersey Department of Envir_dnmental Protection’
(“NIDEP”) conducted a Remedial Investigaﬁon and Feasibility Study (“RI/FS”) for the Sites

pursuant to 40 C.F.R. § 300.430 from November 1985 until April 1988.

H. On September 29, 1987, EPA issued the first Record of Decision (“ROD I)
related to the Mon'tgomery Township Housing Development Superfund Site (the ‘:MT}H) Site”),
» : on which the State has given its concurrence. ROD I provided that thé. first operable unit of the
"ir.er’nedy should be installation of an alternate water supply for the residents of the Montgomery
- Township .Housing Development. By Sepfember 1990, the alternate water supply had been

installed and 74 of the 80 residences within the Montgomery Township Housing DCVelopnient

had been connected to the alternate water supply.

L On June 30, 1988, EPA issued another Record of Decision for each Site (“ROD

II”) that documents EPA’s selection of a remedial action for the Sites, on Which the Sfate has



given its concurrence. Although a separate ROD was issued for each Site, the RODs selected
- one pump and treat system to treat-the contaminant plume underlying both Sites. EPA is.
currently conducting the remedial design for the remedy selected in ROD II, and EPA will

implement the Remedial Action.

J. The Parties recognize, and the Court by entering this Consent Decree finds, that
this Consent Decree has been negotiated by the Parties in good faith, will avoid prolonged and
. complicated litigation between the Parties, and that this Consent Decree is fair, reasonéble,- and

in the public interest. NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:
11. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action puréuant to
28 U.S.C. §§ 1331 and 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b) and also has p‘ersdnal
"jurisdiction over éettling Defendants. Slettling Defendants consent to and shall not challenge

entry of this Consent Decree or this Court’s jurisdiction to enter and enforce this Consent Decree.
III. PARTIES BOUND

2. This Consént Decree is binding upon the United States and the State and upon
Settlirig De_fe’ndant_énd its successors and assigns. Any change in ownership or corporate or
| other -legal"status, including, but not limited to, any transfer of assets or real or personal property,
" shallin no way alter the status or ’re@onsibiliti_es of Settling Defendant under this Consent

Decree.



IV. DEFINITIONS

3. Unless otherwise expressly provided herein, terms used in this Consent Decree -

| which'are defined in CERCLA or in regulations promulgated under CERCLA and in the Spill

~ Actor in regulations promulgated under the Spill Act shall have the meaning assigned to them in
“ CERCLA or in such regulations and in the Sf)ill Act or in such regulations. Whenever terms

, 1ieted below are used in this Consent Decree or in the appendices attached hereto and

incorporated hereu_hder, the following definitions shall apply:

“CERCLA” shall mean the Comprehenswe Environmental Response Compensation, and

Liability Act of 1980, as amended, 42 U.S.C. §§ 9601, et seq.

- “Certification of Completion of Remedial Action” shall mean EPA’s certification
- ~ pursuant to Section 122(f)(3) of CERCLA, 42 U.S.C. § 9622(f)(3), that the Remedial Action has
‘been completed at the Sites in accordance with the requirements of the National Contingency

Plan and the ROD:s.

“Consent Decree” shall mean this Decree and all appendices attached hereto (listed in

Section XV).

- “Day” shall mean a calendar day. In computing any period of time under this Consent -
. Decree, where the last day would fall on a Saturday, Sunday, or Federal hollday, the. penod shall

run until the close of busmess of the next workmg day.

“DOT” shall mean the Umted States Department of Interior and any successor

departments agencies-or mstrumentahtles of the United States.



“DOJ” shall mean the United States Department of Justice and any successor

departments, agencies or instrumentalities of the United States.

“EPA” shall mean the United States Environmental Protection Agency and any successor

. departments, agencies or instrumentalities of the United States.

“EPA Hazardous Substance Superfund” shall mean the Hazardous Substance Supeffund

established by the Internal Revenue Code, 26 U.S.C. § 9507.

“Federal Natural Resource Damages” shall mean damages recoverable under Section 107
of CERCLA for injury to, destruction of, or loss of any and all Natural Resources at the Sites
under the trusteeship of DOI or NOAA, including the reasonable costs of assessing such injury,

» destruction, or loss.

“Ruture Response'Costs” shall mean all costs, including, but not limited to, direct and
indirect costs, that the United States will incur for response actions at the Sites after the date of

o entry of this Consent Decree.

" “Insurance, Carriers” shall inean the following inéurance carriers of Settling Defendant:

- Safety Mu'tu_aI Insurahée' Company, Western World Insurance Compahy, Federal Insurance

- Company, No@ River Insurance Company, First State Insurance Cémpany, Hartford Insurance
i Group, Hértford Fire Insurance Compaﬁy, Hartford Accident & Ihdemnity, Penn Americ?t

Insurance Company.

“Interest,” when used in reference to npayments to be made to the United States shall mean -

interest at the rate spe(_:iﬁed for interest on investments of the EPA Hazardous Substance



Superfund estabiished by 26'U.S.C. § 9507, componnded' annually on Octnber 1 of each year, in
accordance with 42 U.S.C. § 9607(a). The applicable rate of interest shall be the rate in effect at
the time the interest accrues. The rate of interest is subj ect to change on October 1 of each year.
“Interest” for purposes of the State shall mean interest at Fthe ratn established by R. 4:42 of the

~ then current edition of the New Jersey Court Rules.
“ISRA” shall mean the Industrial Site Recovery Act, N.J.S.A. 13:1K-6 to -33.

“National Contingency Plan” or “NCP” shall mean the National Oil and Hazardous
Substances Pollution Contingency Plan‘promulgated pursuant to Section 105 of CERCLA, 42

US.C. § 9605, codified at 40 C.F.R. Part 300, including any amendments thereto.

“NJDEP” shall mean the New Jersey Department of Environmental Protection and any

successor departments or agencies of the State.

“NOAA” shall mean the National Oceanic and Atmospheric Administration, and any

- successor depattments or agencies of the United States.

“Paragraph” shall mean a portion of this Conse‘nt Decree identified by an arabic numeral

“oran uppef or lower case letter.
“Parties” sﬁall mean the United States; the NJDEP, and the Settling Defendants. .

- “Past Response Costs” shall mean all costs, including, but not limited to, direct and
' indirect costs, that the United States has 'incurred;for response actions at the Sites prior to the date

of entry of the Consent Decree.



“PGT Property” shall mean the real property located at Washington Road, 1026 Route

518, at Lots 13 and 14, Block 29001, in Montgomery Township, Somerset County, New Jersey.
‘“Plaintiffs” shall meah the United States and the State of New Jersey.

“R_emedial Action” shall mean the response actions at the Sites set forth in the Record of
Decision issued on September 29, 1987 relating to the Moﬁtgomery Township Housing
Developmént Site (“ROD I”’) and the Records vof Decision issued on June 30, 1988 relating to the
'v Montgoihery Township Housing Development Site and the Roclgy Hill Municipal Wellfield Site ,

~ (“RODID).

“Sahitary Landfill Fund” shall mean the Sanitary Landfill Facility Contiﬁgency, Fund

established pursuant to N.J.S.A. 13:1E-105.
“Section” shall mean a portion of this C,onserit Decree identified by a Roman numeral.
“Settling Defendant” shall mean Princeton Gamma-Tech, Inc.

: '“Settlihg Related Parties” shall mean Outokumpu (USA), Inc.; Outokumpu Copper
k(USA), Inc.; Outokumpu Copper, Inc.; Outokuﬁlpu, Oy; Outokumpu Copper Ptoduéts, Oy; and

: American Nuclear Systems.

"“Sites"’ éhall méan the Montgomery Township Housing Development Superfund Site and

- the Rocky Hill Mun'ibipal Wellfield Superfund Site, located in Somerset County, New Jersey, in

the vicinity of the intersection of U.S. Route 206 and N.J. R(;ute 518, and generally shown onthe

map attached as Appendix B. The term “Sjtes;” includes the PGT Property and all real property
‘onto which or under which hazardous substances may have migrated from the PGT Iéroperty.
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“Spill Act” shall mean the New Jersey Spill Compensation and Control Act, N.J.S.A.

58:10-23.11 to -23.14.

“Spill Fund” shall mean the New Jersey Spill Compensation Fund established pursuant to

N.J.S.A. 58:10-23.11i.
“State” shall mean the State of New Jersey.

“State Future Cleanup and Removal Costs” shall mean all costs, including direct and |
" indirect costs, that the NJDEP has incurred, or will incur, after the date of entry of this Consent

Decree, to remediate the Sites.

“State Natu;al Resoﬁcc Damages” shall mean the damages for ahy natural resource of |
 the State of New J ersey that has been, or may be, damaged of destroyed by the contamination at
~the Sifes. ‘These damages inclﬁde the costs NJDEP has incurred, and will incur, to assess the
damage to, or destruction of, any natural resource, énd the costs NJDEi) has incurred, and will

incur, to restore or replace, or oversee the restoration or replacement of, any natural resource.

“State Past Cleanup and Removal Costs” shall mean all costs, including direct and
indirect costs, NJDEP incurred on or before the date of entry of this Consent Decres to remediate

‘the Sites.

“United States” shall mean the United States of America inéluding its depérhnents,

agencies and instrumentalities.



V. Reimbursement of Response Costs

4, Settling Defendant shall pay to the United States $14?204,000 in reimburseﬁleht
| ‘of Past and Future Response Costs. Settling Defendant shall pay $7,296,000 in reimburéement
of State Past C]eanup and Removal Costs, State Future Cleanup and Removal Cos_té aﬁd State
Natural Resource Damages. Settling Defendant is obtaining the proceeds for this settlement
from settlements with its Insurance Carriers. Within 3 days of the date of all parties’ signature
of this Consent Decree, Settling Deﬂ(andant'shall place into a Court Registry Account all monies
| received from insurance settlements or buy backs related to claims against the carriers aﬁd arising
; ouf of the government’s claims _against. Séttling Defendant for environmental responses at the
Sites. With respect to the remaining amount due under this Decree, Settling Defendant shall
‘place any mo@ts received from its Insuianée Carriers into the Couit Registry Aécouﬁt within 3
. days of Settling Defendant’s feceipt of the funds from its _Insurance Carriers, but no later than 45
days after all parties’ signature of this Consent Decree. HO\;VCVCI', if PGT does not receive |
payment from one or more Insurance Cﬁer due to the bankruptcy, recéivership, or insolvency
of such Insurance Carrier, and is unable to make payment of the complete settlement amount into
- the Court Registry Account for this reason, PGT will be consider_ed to be in compliance with its
v:-obligati'ons under this Consent Decree, pfovided that, upon reqﬁest by _the Uﬁited States or the
Sta_te of New Jersey, PGT agrees to assign all of its rights under its settlement agreement w1th the

‘ defaﬁit_ing insurance carrier to the United States and the State of New J ersey.

5. a. Payments of Response‘Costs to the United Stafes.

i. Within five days of receiving notice of entry of this Consent
Decree, Settlihg Defendant shall file with the District Court a Proposed Order in the form
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attached as Appendix A, that directs the Clerk of the Court to cause the principal amount of
$14,204,000 paid into the Court Registry account, or 67% of the principal amount if the principal
is less than $21,500,000, plus all interest accrued on this amount, to be disbursed from the Court

A Regietry Account to the United States in the manner described in the Proposed Order. In the
event this Consent Decree is not entered, Settling Defendant may apply to the Court for the
 return of tﬁe proceeds in the account, including interest, and the United States will not oppose the

return of fhe proceeds from the Court Registry Account.to the Settling Defendant.

ii. Of the total settlement amount to be paid.to the United States by
Settling Defendant pursuant to this Consent Decree, 50% shall be deposited in the Montgomery
Township Housing Develop'ment Superfund Site Special Account and 50% shall be deposited in
| .the Rocky Hill Municipal Wellfield Suberﬁmd Site Special Account within the EPA Hazardous
‘Substance Superfund to be"retained and used to conduct or finance response actions at or in
connectien with the Sites, or to be transferred by EPA to the EPA Hezardous Substance

Superfund.

b. | Payment of Cleanup and Removal Costs to the State of New J ersey.

Wlthm five days of receiving netice of entry of this Consent Decree, Settling
Defendant shall ﬁle with the District Court a Proposed Order in'ti;e for@ attached as Appendix .
- A, that directs the Clerk of the Court to cause the principal amount of $7,296,000 peid into the
Court Registry account, -or 33% of the principal amoﬁnt if the principal is less than $21,500,000,
plus all'interest'accree(‘i oﬁ this emount, to be disbursed from the Court Registry Account to the
‘State in the manner described in the Proposed Order. In the event this Consent Decree is not

 entered, Settling Defendant may apply to the Court for the return of the proceeds in the.account, R
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including interest, and the State will not oppose the return of the proceeds from the Court

Registry Account to the Settling Defendant.
VI. ACCESS/INSTITUTIONAL CONTROLS

6. With respect to the PGT Property, or any other property owned or controlled by the
Settling Defendant where access and/or land/water use restrictions are needed to implement

'»response activities at the Sites, Settling'lDefendant shall: .

a. Cdnune‘ncing upon the date of Setﬂin’g Defendant's signature on this Consent
Decree, p;ovide the United States and its rebfesentatives, including EPA @d its contractors, the
State of New J ersey and its representatives, including the NJDEP and its contractors, and any
persons or entities authorized by the United States or the State of N ew Jersey, access at all times
Vto' the Sites and any property owned or controlled by Setﬂihg Defendant to which access is
determined by EPA or the NJDEP fo be required for the implementation of tﬁis Consent Decree,
or for the purposé_of conducting any response activity related to the Sites, including but ndt

-~ limited to:

i. Monitoring, investigation, removal, remedial or other activities at the

Sités 5

ii. Activities related to the design, implementation, construction and
- ’_perfonnahcé of remediation of the groundwater, including but not limited to, installation of

- monitoring dnd/or extraction wells, trenches, piping, and/or sewer connections on the Sites;

1



iii. Placement, replacement, modification, operation and maintenance of
a groundwater extraction, treatment and discharge system to treat contaminated groundwater and
~ which will remain at the Sites or property owned or controlled by Settling Defendants until such

" time as the EPA and the NJDEP have determined that the grdundwater remediation is complete;

iv.  Conducting groundwater monitoring well sampling and

‘maintenance;

v.  Verifying any data or information obtained by or submftted to the

-United States or the NJDEP;

vi. Conducting investigations and response activities relating to

contamination at or near the Sites§
‘vii. Obtaining samples;

viii. Assessing the need for or planning and implementing additional

response actions at or near the Sites;

ix. Assessing Settﬁng Defendants’ compliance with the provisions of

this Consent Decree;

x. Determining whether the Sites or other property are being used in a
© manner that is prohibited or restricted, or that may need to be prohibited or restricted, by or

pursuant to this Consent Decree;

12



xi. Conducting a soil investigation and soil cleanup on the PGT Property
that shall include, but not be limited to, an investigation of the active septic system and leach

field and thel inactive septic system and leach field on the PGT Property; and

xii. The restoration or'replacement, or oversight of the restoration or
o replacement of, any natural resource of this State damaged or destroyed by the contamination at

the Sites.

b. Commencing upon the date of Settling Defendant's s1gnature on th1s _
' :Consent Decree, refrain from using the Sites, or such other property in any manner that would
interfere with or adversely affect the integrity or protectiveness of the remedial measures to be
implemented at the Sites. Such restrictions include but are not limited to restn'ctions’. on the use of
. groundWater at the Sites or disturbances to the surface or subsurface at the Sites that weuld
interfere with-the performance of the remedial measures to be implemented, or be detrimental to
public health or the environment. | Settling Defendant shall notify EPA and the NJDEP (pitrsuant

" to Section XII_I), and receive approval from EPA (in consultation with the NJDEP) before

- Settling Defendant or its successors and assigns-conduct any operation that could adversely affect
b' th’e integtity or prbtectiveneés of any cotltaiement system, extraet-ion system, treatment system,

monitoring sy_stem, or other remedial measures implemented at the Sites.

c. continue to comply with the Access Agreement entered mto w1th EPA |
and executed by Settling Defendant on August 8, 2003. This Access Agreement 1s attached as

Appendix D and is hereby incorporated into, and is enforceable as part of thls Consent Decree.

13



d. Upon request by EPA, execute and record in the Somerset County Clerk’s

Office, State of New Jersey, an easement, running with the land, that (i) grants a right of access
for the purpose of conducting any remedial fneasﬁre atf the Sites including, but not limited to,
those activities listed in sub-P_arégraph 6.a. of this Consent Decree, and (ii) graxits the right to

- enforce the land/water use restrictions listed in sub-Paragraph 6.b. of this Consent Decree, or
other restrictions that EPA determines aré necessary to implement, ensure non-interferlence with,
or ensure the protéctiveness of theA remedial measures to bg'performed pursuant to this Co‘nscﬁt

| ‘Decree. Settling Defendant shall grant the access rights and the rights to enforée ﬁe land/water
use restrictions to the United States, on behalf of E?A, and its representatives, and the NJDEP
and its represent,atives.. Settling Defendant shall, within forty-five (45) days of EPA’s request,

submit to EPA for review and approval with respect to such property:

1 A draﬁ easement, in substantially the form attached hereto as Appendix G
that is enforceébie under the laws of the State of New Jersey, free and clear of all
prior liens and encumbrances (except as approved by EPA and the NJDEP.), and
acceptable under the Attorney Genéral's Title Regulations promulgated pursuant .

to 40 U.S.C. § 255; and-

2  acurrent title commitment or repoft prepared in accordance with the U.S.

_Depamhent of Justice Standards for the Preparation of Title Evidence in Land
Acquisitions by the United States (1970) (the “Standards”).

 Within fifteen (15) days of receipt of EPA's written iapproval and acceptance of the easement, .
“Settling Defendant shall update the title search and, if it is determined that nothing has occurred -

since the effective date of the commitment or report to affect the title adversely, record the

14



easement with the Somerset County Clerk’s Office, State of New Jersey. Within thirty (30) days
of recording the easement, Settling Defendant shall provide EPA with final title evidence -
acceptable under the Standards, and a certified copy of the original recorded eésement_ showing

_the clerk's recording stamps.

€. as part of any contract for sale of the PGT Property, require the purchaser

‘to comply with the access requirements of this Consent Decree.

- 7. Notwithstanding any provision of this Consent Decree, the United States and the
State retain all of their access authorities and rights, as well as all of their rights to require
land/water use restrictions, including enforcement authorities related theretol, under CERCLA,

RCRA, the Spill Act and any other applicable statute or regulations.

8.  From the effective date of this Consent Decree, the access provided for herein shall
| govern any aﬁd all access and occupancy of the Sites_including the PGT Property. Any and all
prior verbal or written agreements or cortespondencé made by EPA or the NJDEP pertaining to

access or occupancy of the Sites are superseded by this Consent Decree.
 VIL FAILURE TO COMPLY WITH REQUIREMENTS OF CONSENT DECREE

9. . Interest on Late Payment. In the event that any payments required by Section VII,
Paragraph 10 (Stipulated Pcnalty) are not receiyed when-due, Interest shall accrue on the unpaid

balance from the date such payments were due through the date of paymeht.

10. a. Stipulated Penalty. IfSettling Defendant fails to make any of the

payments to the Court Registry when due, or fails to file the Proposed. Order when required to do

15



50 by Paragraphs 4.a. and 5.a., or Settling Defendant fails to comply with the obligations set
forth in Section VI (Access and Institutional Controls),b Settling Defendant shall be in violation of
this Consent Decree and shall pay to EPA and the NJDEP as a stipulated penalty, in addition to

the Interest dué_ pursuant to Paragraphs 4.a., 5.a., and 9, the following amounts per violation per

day:
Penalty to United States Per Violation Per Day - Peridd of
‘ Noncompliance
$1,000 ' ' 1* through 7* days
$2,000 : 8" day and beyond
Penalty to State Per Violation Per Day Period of

Noncompliance
$1,000 - - 1% through 7™ days
$2,000 _ ' | 8" day and beyond

| _ b. Stlpulated penaltles are due and payable w1th1n 30 days of the date of the
- demand for payment of the penaltles by EPA or the NIDEP. All payments to the United States.
_ under this Paragraph shall be identiﬁed as “stipulated penalties” and shall be remitted via
) EIéc_tronic Funds Transfer (“EFT”), along with the fdllowing information, to EPA’s Account -

‘with Mellon Bank, Pittsbufgh, Pennsylvania, as follows:

i. Amount of payment .
ii. Title of Mellon Bank account to receive the payment: EPA
iii. Account code for Mellon Bank account receiving the payment: 9108544

16



iv. Mellon Bank Routing Number: 043000261
v. Name of Party making payment

vi. EPA Case Number: 02-199.0-0181

vii. Site Spill Identifier Nos. 02-90 and 02-64

The check, or a letter accompanying the chec}c, shall reference the name and address of
| the party(ies) making payment, the Site names and Site/Spili ID Numbers (Montgomery
TOWMp Housing Development Superfund Site, 02-90, and Rocky Hill Municipal Wéllﬁeld |

1 Superfund Site, 02-64), EPA Region I and EPA Case Number 02-1990-Ol8i. At the time of
, ‘each payment made pursuant to this Section, copies of chgck(s) submitted and any accompanying
transmittal letter(s) shall be sent to the United States as provided in Section XIII (Notices and
Submlssmns), and to Chief, Financial Management Branch, U.S. EPA Region II, 290 Broadway,

29th Floor, New York, NY 10007-1866.

All payments to the State under this Paragraph sﬁall be ideﬁtiﬁed as “stipulated penalties”
and payment shall be made by a certified or cashier’s check made payai)le to the “Treasurer, State
~of New Jersey.” The certified 61' cashier’s check shall be mailéd or otherwise delivered to the
B Secﬁon Chief, Hazarflous Site Litigation Section, Department of Law and Public Safety, Divisibn

of La;w, Richard J. Hughes Justice Complex, 25 Market Streét, P.O. Box 093, Trenton, New

~ Jersey 08625-0093.

c. - Penalties shall accrue as provided in this Paragraph regardless of whether
v"'EP'A or the NJDEP has notified Settling Defendant of the violation or made a demand for
payment but need only be paid upon demand. All penaltles shall begin to accrue on the day after

payment is due or the day a violation occurs and shall continue to accrue through the date of
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payment or the final day of correction of the noncompliance or completion of the activity.
thhing herein shall prevent the simultaneous accrual of separate penalties for separate

violations of this Consent Decree.

11. I(f the United States or the State ﬁles with the Court-a motion to enforce thls

- Consent Decree, a complaint, or any other appliéation for payment required under this Consent
Decree and (1) It'he United States or the State thereafter receives a paymént, or (2) an order
directing paymem of any portion of the amount sought by the United States or the State , or ‘(3)
ﬁe action is settled in a manner 1n which the United States or the State receives any portion of
the amount sought, the Settling Defendant shall reimburse the United States and/or the State fér
all costs ariéihg from preparation of and filing of the motion, complaint 01; other application,

’in‘cluding, but not limited to, costs of attorney time. -

12, Payments made under this Section shall be in addition to any other remedies or
sanctions available to Plaintiffs by virtue of Settling Defendant’s failure to comply with the

requirements of this Consent Decree.

1_3. Notwithstandiﬁg any othe? provision of this Section, the United States or the State
v;x‘na:y, in its uﬁeﬁewable discretioﬁ, waive payment of any portioﬁ of the stipulated penalties thaf_
“have accrued pursuant to this Consent Decree. Payment of stipulated penalties shall not excuse -

‘ Séttling Defendaht from payment as required by Sectioﬁ Vor from perfonhance of any other

requirements of this Consent Decree. -
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VII. COVENANTS NOT TO SUE BY PLAINTIFES

14. a. As to the United States

In consideration of the payments that will be made by the Settling Defendant under} the

ténné of this Consent Decree_, and except as specifically provided in Paragraphs 15, 16, 18, and

" 19 of this Sectioﬁ, the United States coVénants not- to sue of to take administrative action against
‘_ Settling Defendant and Settling 'Related Partiés pursuant to Sections. 106 and 107(a) of CERCLA
and Section 7003 of RCRA relating to the vSites. Except with respect to future liability, fhese
covenants not to sue shall take effect upon the receipt by EPA of the payment required by
Paragraph 4.a. of Section V (Reimbursement of Response Costs), along with any applicabie
stipulated penalties accmed pursuant to Paragraph 10 of Section VII (Failure to ComplyA with
Consent Decree). With respect to-future liability, these qovenants not to sue sh.;lll take effect
“upon Certification of Completion of Remedial Action as defined in Paragraph 3 of this Coqsent
Decree. Provided that the payments to the United Statés required phrsuant to Paragraphs 4.a. and
- 5 are made, EPA agreeé that it shall waive its right to perfect or otherwise assert the CERCLA ‘A
lien that it might have against the PG&‘ Property pursuant to Section 107(r)(2), 42 U_.S.C. § |
B V9607.(r)(_2) against any party that purchases the PGT Property from PGT. EPA shall ﬁle arelease
..of Notice of Federal Lien imposed upon the PGT property pﬁrsuant to Section 107(1) of
CERCLA once the payments réquired by Paragraphs 4 and 5.a. have been made, and/or PGT has
'a'ssig’ned the msurance settlements in compliance'with' Paragraph 4. These covenants not to sue
, SettlingvDef:endant and Settling Related Parties are conditioned upon the Satisfactéry ’

: -p‘érformance by Settling Defendant of its obligations under this Consent Decree. These
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covenants not to sue extend only to Settling Defendant and Settling Related Parties and do not

extend to any other person.

b. As to the State of New Jersey.

In consideration of the payment that will be made by Settling Defendant under the
terms of this Consent Decree, and except as specifically provided in Paragraphs 15, 16, and 19 of
- this Seétion, the State of New Jersey covenants not to sue or to take administrative actioﬁ against

Settling Deféndant and Settling Related Parties relating to the Sites pursuant to Section 107(a) of
'CERCLA and the Spill Act, spéciﬁcally NJS.A.5 8:10-23..1 lg.c.(l) and -23.1 1u.b.(4); Except
‘with respect to future liabiiity, these covenants not to sue shall take effect upon the receipt by

- NJDEP of the paymeﬁt reqﬁred by Paragraph ‘5.a. of Section V (Reimbursement of Response
Costs), along with'any'appiicable stipulated penalties accrued pursuant to Paragraph 10 of
Sectiqn VII (Failure to Comply with Consent Decreé). Wij:h respect to future liability,. these
Cévenants not to sue shall take effect upon Certification of Compietion of Rémedial Action as

defined in Paragraph 3 of this Consent Decree.

The covenant not to sue or to take administrative action under Secﬁon-107(a) of
'CERCLA and the Spill Act, specifically N.J.S.A. 58:10-23.11g.c.(1) and -23.11u.b.(4), applies to
- aprospective purchaser, opt_:ratof or lessee of the PGT Property but is limited to mnMnaﬁOn

o that exists on the PGT_Prope’rty oﬁ the date of the entry of this Coﬁsent Decree and does not
~ apply to contamination that is caused by a prospective purchaser, operator er lessee of the PGT .
: Property,' nor does the covenant not to sue or to take administrative e-lction.-apply toa prospeéfiV¢
pﬁrchaser, operator or lessee of the PGT Pfoperty who worsens or exacerbates the contamination

that exists on the PGT Proi;erty on the date of the entry of this Consent Decree.
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Provided the NJDEP receives the payment required by Paragraph 5.a. of Section V
(Reimbursement of Response Costs), along with any applicable stipulzited penalties accrued
under Paragraph 10 of Section VII (Failure to Comply with Consent Decree) and except as
specifically provided in Paragraphs 14. c. and 14. d. , the NJDEP alse covenants not to sue or to
take administrative action against PGT pursuant to ISRA, _speciﬁcally N.J.S.A. 13:1K-13, for soil
end groundWater contamination and the migration of groundwater contarrtination concerning the
PGT Property only. The covenant not to sue or to take administrative action under ISRA applies
_ only to contamination that exists on the PGT Property on the date of the entry of this Consent
| Decree and does not apply, with regard to a prospectlve purchaser, operator or lessee of the PGT
Property, to contamination that is caused by a prospective purchaser, operator or lessee of the

PGT Property, nor does the covenant not to sue or to take administrative action apply, as to PGT,

to contaminatien thet e)tists on the PGT Property on the date of the entry of this Consent Decree

that istworsened or exacerbated by PGT, and does not apply to aprospective purchaser, operator -
- or les‘see of the PGT Property_ who worsens or exacerbatee contamination thet exists on the PGT

Property on the date of the entry of this Consent Decree.

IfPGT l;lans to “close operations” or “transfer ownership ot operations” of the PGT
‘Property as those terms are defined in ISRA, spec1ﬁcally N.J.S. A.13: 1K-8 PGT shall notlfy the
NJDEP in writing, no more than five days subsequent to closing operatlons or of its pubhc
‘ _;release of its decision to close operations, whichever occurs first, or w1thm five days after the
. execution of an agreement to transfer owhership' or operations. The written notice to the _NIDEP
. shéllt identify the PGT Property; describe the transaction; state the date of the closing of
operations or the date of the public release of the decision to close operations as evidenced by a

copy of the appropriate public announcement, if applicable; state the date of execution of the
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“agreement to transfer ownership or operations and the names, addresses and telephone numbers
of the parties to the transfer; state the proposed date for closing operatibns or traﬂsferring
- ownership or operations; list the name, address and telephone number of an authorized agent for

" PGT; and certify that the information submitted is accurate.

These covenants not to sue Settling Defendant and Settling Related Parties are
conditioned upon the satisfactory_ performance by Settling Defendant of its obligations under this
Consent Decrée. These covenants not to sue extend only to Settling Defendant and Settling

Related Parties and do not extend to any other person.
c. NJDEP's ISRA Reservations.

Nonithéténding any other provision of this Consent Decree, the NJDE'Pvreserves, and .
-this 'Consent Decree is without prejudice to, the NJDEP's right to institute proceedings in this |
- é‘ctirm or in a new action, or take administrative action against the Settling Defendant in
o Paragraph 5.a. under ISRA concerning the PGT Property, to the extent that EPA has determined
that émy re‘s_ponse actions taken or required by NJDEP related to this subparagraph will not
- :.si‘gniﬁcéntlvy.de'lay or be inconsistent with the .Remedial Action, if, prior to the issuance of

‘NJDEP's Remedial Action Selection Report for the PGT Property:

@). NUDEP discovers conditions at the PGT Property previously unknown to NJDEP; -

- or

\
o (ii). NJDEP receives infomiation, previoﬁsly unknown to NJDEP, in whole or in part;

and
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these previously unknown conditions or information, together with any other relevant
information, indicate that a hazardous substance or hazardous substances not previously known
to the NJDEP at the PGT Property have been discovered and require remediation in compliance

with the applicable health risk or environmental standards.

d. Notwithstanding any other provisidn of this Consent Decree, the NJDEP |
| reserves, and this Consunt Decree is wifhout prejudice to, vthe NJDEP's right to institute
proceedings in this action or in a new action, or take administrative action against the Settliug _
‘Defendant in Paragraph 5.a. under ISRA concerning the PGT Property, to the extent that EPA |
- has determined that any response actions taken or required by NJDEP related to this
A subparagraph will not significantly delay or be inconsistent with the Remedial Actiou, if, aﬁef
the remedy selection pursuant to ISRA in NJDEP's Remedial Action Selectlon Report is |

~ implemented at the PGT Property:

(i). NIDEP discovers conditions at the PGT Property, previously unknown to NJIDEP;

or
| :(ii); NIDEP receives information, previously unknown to NJDEP, in whole or in pai‘t;

and

these previously unknown conditions or information, together with any other relevant
‘mformatlon indicate that the remedy selectlon pursuant to ISRA in NJDEP's Remedial Action
Selection Report for the PGT Property is not protective of human health and safety, or the

environment.
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e. For the purposes of paragraph 14.c., the information and the conditions
known to NJDEP shall include only the following: the information and conditions known to the
NIDEP as of the date of NJDEP's comments‘on PGT's Report entitled "Summary of Areas of

'Concern and Soil Data on the Princeton Gamma-Tech Inc. Property;" PGT's Report entitled
"Summary of Areas of Concern and Soil Data on the Princeton Gamma-Tech, Inc. Property;" the
Draft Pre-Design Investigation Report dated May 31, 2002, the Re-Evaluation of the June 1988

- Récords of Decision ("Re-Evaluation") for the Sites issued by EPA on May 18, 2001; the

- -administrative records supporting the Records of Decision and the Re-Evaluation and Ath'eb

appendices to the Draft Preliminary Design Report dated October 15, 1993; and i’GT's 1985

' Bnvironmental Cleanup Responsibility Act sﬁbmission to the NJDEP concerning the PGT
Proi)erty. In addition, NJDEP acknowlédges the existence of the data reported in the Expert
Report prepared by Richard G.-Shepherd of Conestoga-Rovers on behalf of PGT, enﬁtled

_ “Expert Report, Assessment of Problems with the hnblementation of USEPA’s Remedial
: Reéponse at the Montgomery Township Hous;ng Developmént and Rocky Hill Municipal

.‘ : Wéllﬁeld Superfund Sites, March 2000." This achlowledglnent shall not be construed as an

- admission by NIDEP of the validity of the data in this report. |

f. For the purposes of Paragraph 14.d., bthe information and the
conditions known to NJDEP shall include only the information and conditions known to the
| NJIDEP as of the date the Remedial Action Se_léction Report for the.PG'I_‘ Property is signed,
which will be contained in t.hévRémec'lial Acﬁon Selection Report and the adrninistrétive record
supporting the Remedial Action_Selection Report, NJDEP's com'nients on PGT's Report entitled
"Summary of Areas of Conc’ern‘ and Soil Data on the PrinCeton Gamma-Tech Inc. Property,"

- "PGT's Report entitled "Summary of Areas of Concern and Soil Data on the Princeton Gamma-
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Tech Ihc. Property," the Draft Pre-Design Investigation Report dated May 31, 2062, the Re-
‘Evaluation of the June 1988 Records of Decision ("Re-Evaluation") for the Si_tes issued by EPA

‘ on May 18, 2001, the administrative records supporting the Records of Decision and the Re-
Evaluation, the appendices to the Draft Preliminary besign Report dated October 15, 1993, and
fGT’s 1985 Environmental Cleanup Responsibility Act submission to the NJDEP concerning the
PGT Property. In addition, NJDEP acknowledges the cxistence of the data reported in the Expert
Report prepared by Richard G. Shepherd of Conestogé—Rovers on behalf of PGT, entitled
“Expert Report, Assessment of Problems with the Implementation of USEPA’s Remedial
Response at the Montgoméry qunship Housing Development and Rocky Hill Municipal
Wellfield Superfund Sites, Marcﬁ .2000." This acknowledgment shall not be construed as an

admission by NJDEP of the validity of the daté in this report.

15. Plaintiffs’ Pre-certification Reservatiohs.

Notwithstanding any other provision of this Consent Decree, the United States |
and NJDEP reserve, and this Cor;sent Decree is without prejudice to, the ;ight-undei‘ their
' .:.respccﬁife legql authorities, as applicable, to institute prbceedings in this action or in éncw o
;iction, or to issue an administrative order seekiﬁg to combel Settling Defendants: (a) to pérform
- further response actions relaﬁng ’;o the éites, (b) to reimburse the United States or NJDEP for -
“additional costs of ’résppn‘se, or (c) or to feimburse the United States or NJDEP for additional .

State Natural Resource Damages if, prior to Certification of Completion of the'Rcﬁledial Action:

().  conditions at the Sites, previously unknown to EPA, are

discovered, or
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(ii).  information, previously unknown to EPA, is received, in whole or

in part,

‘and EPA determines, after a reasonable opportunity for review and comment by NJDEP, that
these preiriously unknown conditions or information together with any other relevant information
indicates that the Remedial Action set forth in the RODs is not protective of human health or the

environment.

16. Plaintiffs’ Post-certification Reservations.

Notwithstanding any. other provision of this Conse;nt Deé'ree, the United States
and NJDEP reserve, and this Consent Décrée is without prejﬁdic¢ to, the right under their |
respective legal authorities, as applicableé, to institute proceedings in this action_or in anew
action, or to issue an administrative order seeking to compel ‘Settling Defendants: (a) to perform
further response actions relating to the Sites, (b) to reimburse the Uﬁited States or the NJDEP for |
additional costs of response, or (¢) to reimburse the United States qrv NIDEP for additioﬁal Stéte A
Naturai Resource Damages, if], subsequentlto Cer’tiﬁcatioh of Completion of thé Rémedial

'Action:

(i).  conditions at the Sites, preﬁously unknown to EPA, are

discovered, or

(i). ~information, previously unknown to EPA, is received, in whole or

in part,
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~and EPAidetermines, aftera reasonable opportunity for review and comment by NJDEP, that
these previously unknown conditions or this information together with other relevant information

~ indicate that the Remedial Action is not protective of human health or the environment.

17. a Fof purposes of Paragraph 15., the information and the conditions kno’@
to EPA and the State of Néw Jersey shall include: | ﬂxat ‘information and those conditions known
to EPA as of May 31, 2002, the date of thet Draft Pre-Design Investigation szport, and set forth
in the Re—Evaluation of the J uné .1988 Records of Decision (“Re-Evaluaﬁon”) issued on May 18,
2001, the Records of Decision fqr the Sites, and the administrative recordsisupporting fhe |
-, - Records of Decision and the Re-Evaluation, and the appendices to tﬁe Draft Preliminary Design

Report dated October 15, 1993.

b. F 6r purposes of I;aragraph 16;,' the information and the conditioris known
’ fq EPA and the Staté of New J ersey shéll include: that information and thése 6onditions known
- to EPA as of the date of Certification of Completion of the Remedial Action and set forth in the
Draft Pre-Design Investigation Report, Recordé of Decision, the Re-Evaluation, the |
adtﬁinistratiVe records supporting the Records of Decision apd the Re-Evaluation, the appendices
“to the Draft Preli-minafy Désign Report datgd October 15 , 1993, and the post-ROD administrative

record.

‘ . In addition, EPA and tﬁe State of New Jersey acknowledge fhe
eiiStenée of t];e data reported in: Expert Repoﬂé prepared by R_iéhard G Sheéherd of
" Conestoga-Rovers on behalf of PGT, entitled “Expert Réﬁort, Assessment of Problems with the
Irnplementatior; of USEPA’s Reme('iial' Response at the MOntgomery Township Housing
De\}elopment and Rocky Hill Municipal Wellﬁeld Supérﬁmd Sites, March 2000;” “Supplementai
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Expert Report, Results of Investigations of Contéminant Sourées, Former Princeton Chemical

Reséarch Property, May 2600;” “Final Field Testing and Sampling Report, Final Interim

Environmental Monitoring Report, Rocky Hill/Montgomery Township Design, May 1993"

- prepared by Camp Dresser '-&'McKee; “Summary of Aréas of Concern and Soil Data on the

Princeton Gamma-Tech, Inc. P'roperty,. May 2002" prepared by Conestoga-Rovers & Associates;

“Assessment of Sources and Pathways of Groundwater Contamination at the Montgomer& a
Township Housing Developmgnt aﬁd Rocky Hill Munif_:ipal Wellfield Supérfund Sites, March

»'2000" prepared by Richard G. Shepherd of Conestoga-Rovers & Associates.

d. PGT has requested that all of the data in the reports and materials-
sét forth in Paragraph 17.c. be included within Paragraphs 17.a. and 17.b. EPA and the State of
New Jersey have declined to do so. In an effort to avoid litigation of that dispute at the 'presént

time, EPA, the State of New Jersey, and PGT agree to the following;

(1) The acknowledgment contained within Paragraph 17.c.
shall not be 'cOnstrued as an admission by EPA or the Sta_té of New Jersey of the validity of ‘the'
| data in the reports or materials identified in Paragraph 17.c. | |
- (2)° PGT’s execution of this Consent Decree does not waive its
abilitjl to assert at a later date that the-data contained within mateﬁals'énd reports idenitiﬁéd in
- Paragraph 17.c. shall be utilized for determiﬁing ‘known» conditions pursuant to Paragraph '15 and

16.

(3)  For purposes of Paragraph 15 and 16 regarding information

and conditions know to EPA and the State of New J. érsey, EPA, the State of New Jersey, and
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PGT agree to defer the resolution of any current disagreement between the Parties régarding the
validity of data set forth in Paragraph 17.c. and its consideration as a known condition for

putposes of Paragraphs 15 and 16.

18. . Reservations Concerhihg Federal Naturai Resource Damages. Notwithstanding

any other provision of ﬁﬁs Consent Decree, the United States, on behalf of DOI and NOAA,
‘reserves th‘é right to institute proceedings against Settling Defendant in this action or in a new
action seeking recovery of Federal Natural Resource Damages, based on (a) conditions with
respect to the Site, unknown to DOI or NOAA as of October 1, 2003, that rééult in release(s) of
- hazardous substance(s) that contribute to injury to, destruction of, or loss of Federal Natural
Resources, or (b) information feceived after October 1, 2003, whiéh indicates that there is injury

to, destruction of, or loss of natural resources of a type that was unknown, or of a magnitude

greater than was known, to DOI or NOAA as of October 1, 2003.

19. Plaintiffs’ General Reservations of Rights.
a. As to the United States.

The United States.reserves, and this Consent Decree is wiﬂlout prejudice to, all rights
_against Settling Defendant with respect to all matters not expressly included within the United
States’ Covenant Not to Sue. Nétwithstanding any other provision of this Consenf Decreé, the
United States reserves all rights against Settling Dcfendant and against any Settling Related
Parties (and any successc-)rs to any Settling Relat_ed Pérties)_who take title to or operate at the

PGT Property with respect to:
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1. liability for failure by Settling Defendant to meet a requirement of this

Consent Decree;

ii. liability arising from the past, present, or future disposal,- release, or threat
of release of a hazardous substance, pollutant, or contaminant outside of

the Sites;

1ii. liability for future disposal, of a hazardous substance, pollutant, or

contaminant at the Sites;
" iv. - criminal liability; and

v. liability for violations of federal or state law which occur during or after

implementation of the Remedial Action.

b.  Asto the State Qf New Jersey.

The NJDEP resérvés, and this Consent Decree is without prejudice to, all rights against
" Seitling Defendant with réspect to all matters nét expressly included within the NJDEP’s

| 'Cow-/enan‘t Not to Sﬁe. Notwithstapding any other provisjon of this Consent Decree, the NJDEP
reserves all rights againsf Settling Defendant.and against any Settﬁng Related Parties (and any
. .sug:ce'ssors- to any Settling Related Parties) who take title to or operate at the PGT Property Wlth

- respectto:r -

i liability for failure by Settling Defendant to meet a requirement of this

Consent Decree;
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1. liability arising from the past, present, or future disposal, release,
discharge, threat of release or unsatisfactory storage or containment of a

hazardous substance, pollutant, or contaminant outside of the Sites;

il liability for future disposal, discharge or unsatisfactory storage or

containment of a hazardous substance, pollutant, or contaminant at the

Sites;
iv. criminal liability;
v. liability for violations of federal or state law which occur during or after

implementation of the Remedial Action; and

vi.  liability for any claim filed on or after the effective date of this Consent
Decree against the Spill Fund or the Sanitary Landfill Fund concerning the

Sites.

IX. COVENANTS BY SETTLING DEFENDANT

20.  Covenant Notto Sue. Settling Defendant covenants not to sue and agrees not to
_assert any claims or causes of action égainst _thevUni'ted States or the State with respect to the

Sites or this Consent Decree including, but not limited to:

a. any direct or indirect claim for reimbursement from the Hazardous
" Substance Superfund based on CERCLA Sections 106(b)(2), 107, 111, 112, 113, 42 U.S.C. §§

9606(b)(2)’, 9607, 9611, 9612, 9613, or any other provision of law;
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b. ahy claims against the United States or the State, including any
department, agency or insfrumentality of the United States or the State under CERCLA Sections

107 and 113, 42 U.S.C. §§ 9607 and 9613 relating to the Sites;

c. any claims arising out of respoﬁse actions at or in connection with the |
Sites, including any claim under the United States Constitution, the Constitution of the State of
" New Jersey, the Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 U.S.C. §

2412, as aménded, or at common law;

d. any direct or indirect claim for reimbursement from the Spill Fund or the

‘Sanitary Landfill Fund concerning the Sites; or

e. any claims or causes of action under federal, state or local law concerning
- the Sites against the United States or the State, including any department, agency or

- instrumentality of the United States or the State.

Except as provided in Pa}‘agraph 26 (Waiver of Claim-Splitting Defenses), these
‘covenants not to sue shall not ;c_xpply in the évent that the United States or the State brings a cause
| of ac’ﬁon or issues an order pursuant to the reservations set forth in Section VIII (Coxr.enants not.
. to Sue by Plail;ﬁffs); but only to the extent that Settling Defendané’s claims arise from tﬁe same
.- response action, response costs, or damages that the United States or the State is seeking

’puISuant to the applicable reservation.

21.  Nothing in this Consent Decree shall be deemed to constitute preauthorization of
a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 961 1, or 40 CF.R.
-§ 300.700(d).
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X. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION

22. Except as provided in Paragraph 14.a.band 14.b., nothing in this Consent Decree
shall be construed to create any rights in, or grant any cause of action to, any person not a Party
to this Consent Decree. The preceding sentence shall not be construed to waive or nullify any
_ rights that any person not a signatory to this Decree may have under applicable law. Each of the
~ Parties expressly reserves any and all rights (including, but not limited to, any right to
contribution), defenses, claims, demands, and causes of action which.each Party may have with
resi)ect to any matter, transaction, or- oceu;'rence relating in any vtzay to the Sjtes against any

person not a Party hereto.

23.  ThePartties agree, and by entering this Consent Decree this Court finds, that the
_ Settling Defendant and Settling Related Parties are entitled, as of the date of entry of this Consent
Dectee, to protection frem contribution actions or claims as provided by CERCLA Seetion
113(£)(2), 42 U.S.C. § 9613(£)(2) for “matters addresse‘d’f in this Consent Decree. The “matters
addfessed” in this Consent Decree are Past Response Costs and Future Response Costs and State
Past Cleanup and Removal Costs, State Future Cleanup and Removal Costs and State Natural
'Resource Damages releting' to the Sites. Tﬁe “matters addressed;’ in this Consent Decree do not
- include those response costs, response actions, cleanup and remeval costs, or remedial actions as
s to which the Umted States and the NJDEP have reserved their nghts under this Consent Decree
r(excep‘t for claims for failure to comply with this Decree), in the event that the United States or
~ the NJDEP _asserts rights against Settling Defendant coming within the scope of sueh

teservations.
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24.  Settling Defendant agrees thaf, with respect to any suit or claim for contribution
brought by it for matters related to this Consent Decree, it will notify EPA, DOJ and the NJDEP '

in writing no later than 60 days prior to the initiation of such suit or claim.

25, Settling Defgndant also agrees that with respect to any suit or claim for
,cb‘ntribution brought against it for matters relafed to this Consent Decree, it will notify EPA7
;DOJ and the NJDEP in writing within 10 days of service of the complaint upon it. In addition,
| Settling Defendant shall notify EPA,- DOJ and the NJDEP w1th1n 10 days of service or receipt of
any Motion for Summary Judgment, and within 10 days of receipt of any order from a court

setting a case for trial, for matters related to this Consent Decree.

26. In any subsequent administrative or judicial proceéding initiated by the United
States or the NJDEP for injunctive relief, recovery of response or cleanup and renﬁoval costs,
- Federal Natural Resource Damiages or othef relief relating to the Sites, Settling Defendant shall
V,not assert, and may not maintain, any defense or claim based upon the principles of waiver, res
= judicata, collateral estoppel, issue preclusion, claim-splitting, the entire controversy doctrine or
'-.-'o‘tl.le;' defenses based updn any contention that the claims raised by the United States or the
NIDEP in the subseque;nt' lproceeding were or should have been brought in thf_: instant case;
- provided; ﬁowever, that notlﬁng in this Paragraph affects the enforceability of the covenants not

to sue set forth in Section VIII (Covenants Not to Sue by Plaintiffs).

XTI, ACCESS To INFORMATION

27. Settling Defendant shall provide to EPA and the NJDEP, upon request, cdpieé of

all records, reports, or information (hereinafter referred to as “records”) within their possession
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or control or that of their contractors or agents relating to activities at the Sites, including, but not
limited to, sampling, analysis, chain of custody records, manifests, trucking logs, receipts,
reports, sample traffic routing, correspondence, or other documents or information related to the

Sites.
. 28. Confidential Business Information and Privileged Docﬁments.

a. Settlin'g Defendant may ass_el.'t business confidentiality cléims covering
part or all of the records submitted to Plaintiffs under this _Consent Decree to fhe extent permitted
by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. § 9604(e)(7), and 40 C.F.R.
2.203(b). R_ecords determined to be confidential by EPA will be accorded the protection
specified in 40 C.F.R. Part 2, Subpart B. If no claim of confidentiality accompanies records
when they are submitted to BPA and the NJDEP, or if EPA has notified Settling Defendant that

| the documents or information are not.c_onﬁdential undef the standards of Section 104(6)(7) of
.CERCLA or 40 C.F.R. Part 2, Sul;part B, the public may be given access to sﬁch records without

- further notice to Settling Defendant.

b. Settling Defendant may assert that certain records are privileged under the
~attofhey-client privilege or any other privilege recognizéd by federal or state law. If Settling
'Det_‘cndanf asserts such a privilege in lieu of providing records, they shall provide Pl?fintiffs with
~ the following: 1) the title of the record; 2) the date of the recofd; 3) the name and title of the
N jauthor of the record; 4) the name and title of each addressee and recipieht; 5)a descriptidn of the
‘subject of the récord; and 6) the privilege asserted. However, no reéords created or generated‘

‘ ﬁursuant to the requirements of this or any other settlement §vith the United Statés or the State

shall be withheld on the grounds that they are privileged.
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29.  No claim of confidentiality shall be made with respect to any data, including but
not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other documents or information evidencing conditions at or around the

Sites.
- XII. RETENTION OF RECORDS

30.  Until ten y_eafs after the entry of this-Consent Decree, Settling Defendant shall
preserve and fetain all records now in its possession or control, or which come into its posséssion
or control, that rélate in any manner to response actions .taken at the Sites ér the liability of any
person under CERCLA or the Spill Act with respect to the Sites, regardless of any corporate

“retention policy to the contrary.

31. After the conclusion of the document retention period in the preceding paragraph,
Settling Defendant shall notify EPA,' DOJ, and the NJDEP at least 90 days pﬁor'to the
: destrucﬁ;)n of any such records or documents, and, upon request by EPA, DOJ or the NJDEP,
- Settling Defendant shall deliver any such records or documents to EPA or the NJDEP. Settiing
Defendaﬁt may assert that certain re;cords are privileged under the attorney-clieni priﬁlége or any
~ other privilege recognized by federal or state law. If Settling _Defendan? assertssﬁch a privilege,
it shall provide Plaintiffs with the following: 1) the title of the record; 2) the date of the record; |
o :_':3) the name and title of the author of the record; 4) the name and title of each addresseé a.nd |
recipient; 5) a description of the subjeét of the record; and 6) the privilege asserted. However, no
records created or generated pursuant to thé requirements of this or any other settlement with the

United States or the State shall be wit_hhel_d on the grounds that they are privileged.’
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32.  Settling Defendant hereby certifies that, to the best of its khowledge and belief,
after thorough inquiry, in response to all information requests issued by EPA pursuant to Section

A 104(6) of CERCLA and all discovery requests pursuant to this litigation, it has:

a.  conducted a thorough, comprehensive, gc;od faith search for do;:uments;
and has fully and accurately disclosed to EPA and the NJDEP, all information currently in its
possession, or in the possession of its officers, directors, employees, contractors or agents, which
‘.r'elates in any way to the ownership, operation or control of the Sites, or to the ownership,

_ pqssession, generation, treatment, transﬁortation, storage, disposal or discharge of a hazardous

substance, p(_)llutant or contaminant at d_r in connection with the Sites;

b. not altered, mutilated, discarded, destroyed or otherwise disposed of any
- records, reports or information relating to its potential liability regarding the Sites, since
" notification of potential liability or the filing of a suit against the Settling Defendant by the

United States or the State regarding the Sites; and

o c. fully complied with any and all EPA or NJDEP réquests for infbfmation
regarding the Sites pursuant to Sectioﬁs 104(¢) and 122(e) of CERCLA, 42 U.S.C. §§ 9604(e)

and 9622(e) and the Spill Act. .
XTI, NOTICES:AND SUBMISSIONS

33, Whenever, under the ferms of this Consent Decree, notice is required to be given
ora docuﬁlent is required to be sent by one-party to another, it shall be directe(i to the individu;clls
at the addresses specified below, unless those individﬁals or their successors give notice of a
change to the other Parties in writing. Written notice as specified herein shall constitute
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com'pleté satisfaction of any written notice requirement of this Consent Decree with respect to

the United States, EPA, DOJ, the NJDEP, the State, and Settling Defendant, respectively.

As to the United States:

As to DOJ:

* Chief, Environmental Enforcement Section

Environment and Natural Resources Division
U.S. Department of Justice (DJ # 90-11-2-290)
P.O. Box 7611 o

- Washington, D.C. 20044-7611

~As to EPA:

ATTN: Montgomery Township/Rocky Hill Superfund Site Attorney
U.S. Erivironmental Protection Agency, Region 2

-Office of Regional Counsel

- New Jersey Superfiund Branch

290 Broadway, 17" Floor

New York, New York 10007-1866

As to the NIDEP or the State:

“Section Chief

-Hazardous Site Litigation Séction
Department of Law & Public Safety
Division of Law _ '

~Richard J. Hughes Justice Complex

25 Market Street
" P.O.Box 093

 Trenton, NJ 08625-0093

~ 609-984-4863
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Assistant Director

" Division of Remedial Management and Response
Department of Environmental Protection

'P.O. Box 413 ‘

401 East State Street

Trenton, NJ 08625

'As to Settling Defendant:

‘Kalevi Onnela

 President

 Princeton Gamma-Tech, Inc.
1026 Route 518

Princeton, New Jersey 08540

Jeffrey Cohen, Esq.
Robertson, Freilich, Bruno & Cohen
One Riverfront Plaza, 4th Floor

- “Newark, NJ 07102

XIV. RETENTION OF JURISDICTION

. 34. This Court shall retain jurisdiction over this matter for the purpose of

,‘in‘terpréting and enforcing the terms of this Consent Decree.
XV. INTEGRATION/APPENDICES
35, The_following appendices are attached to and incorporated into this
Consent Decree:
"Appendix_A" is the Proposed Order Regarding Disbursement of
" Funds from the Court Registry; | |

_ "Appendix B" is a map of the Montgomery Township Housing
| ‘Development and the Rocky Hill Municipal Wellfield Superfind Sites;

J
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“Appendix C” is the Environmental Protection Easement and

Declaration of Restrictive Covenants; and

“Appendix D” is the Access Agreement executed by Settling
- Defendant on August 8, 2003.

XVI. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

36. MS Consent Decree shall be lodged with the Court for a period of not less
than 30 days for public notice and corﬁment. The United States and the NJDEP reserve th‘é right
to withdrﬁw or withhold their consent if the comments regarding this Consent Decree disclose
~ facts or considerations which indicate that this Consent Decree is inappropriate, impropér, or
_inadequate. Settling Defendant consents to the entry of this Consent Decree without further:

" notice.

37.  If for any reason this Court should decline to approve this Consent Decree
in the form presented, this agreement is voidable at the sole discretion of any party and the terms

of the agreement may not be used as evidence in any litigation between the Parties.
XVIL. EFFECTIVE DATE

38.  The effective date of this Consent Decree shall be the date upon which it is -
" entered by the Court. |

XVIII. SIGNATORIES/SERVICE

39. The ﬁndersigned representative of Settling Defendant to this Consent

_ Decree and the Assistant Attorney General for the Environment and Naml Resources Division
of the United States Department of Justice, the Assistant Commissioner for Site Remediaﬁon, _
New Jersey Department of Environmental Protection and the Assistant Commissioner for |

Natural and Historic Resources, New Jersey Department of Environmental Protection certifies
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that he or she is authorized to enter into the terms and conditions of this Consent Decree and to

execute and bind legally such Party to this document.

40. . Settling Defendant hereby agrees not to oppose entry of this Consent
Decree by this Court or to challenge any provision of this Consent Decree, unless the United
| States or the NJDEP has notified Settling Defendant in writing that it no longer supports entry of

the Consent Decree.

41. S'ettling'Defendant shall identify, on the attached signature page, the name
and address of an ageﬁt who is authorized to abcept service of process by mail on behélf of that
- Party with respect to all matters arising under or relatihg to this Consent Decree. Settling |
Defendant hereby agrees to accept service in that manner and to waive the formal serviée
‘réquirements- set forth in Rule 4 of the Federal Rules of Civil Procedure and any applicable local

rules of this Couft, including but not limited to, service of a summons.
XIX. FINAL JUDGMENT

42.  This Consent Decree and its appeﬁdices constitute the final, complete, and
exclusive agreeﬁxent' and understanding among the Parties with respect to the settlement
’ e‘fnbodied in this Consent Decree. The Parties acknowledge that there are no representations,
_agreements or understéh’dings relating to the settlement other ;han those expressly contained in

:this Consent Decree.

43.  Upon approval and entry of this Consent De‘cree By the Court, this Consent

Decree shall constitute a final judgment between and among the United States, the NJDEP and |
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“the Settling Defendant. The Court finds that there is no just reason for delay and therefore enters’

this judgment as a final judgment under Fed. R. Civ. P. 54 and 58.

SO ORDERED THIS DAY OF __ ; 2003.

" United States District Judge
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United States
and New Jersey Department of Environmental Protection; Acting Administrator, New Jersey

'Spill Compensation Fund; and Commissioner, New Jersey Department of Environmental
Protection as Trustee for Natural Resources v. Princeton Gamma-Tech, Inc.. et al., relating to the

- Montgomery Township Housing Development and Rocky Hill Municipal Well Superfund Sites.

FOR THE UNITED STATES OF AMERICA

Date: /22703

THOMAS L. SANSONETTI
Assistant Attorney General
Envuonmental Enforcement Sectlon

Environment and Natural Resources D1v1s1on
U.S. Department of Justice

P.O.Box 7611
Ben Franklin Station
~ Washington, DC 20044-7611

Date: /}//0/03
| e SUSANM/AKERS | -

Senior Attorney

Environmental Enforcement Section -
} Environment and Natural Resources Division

U.S. Department of Justlce

P.O. Box 7611 »

Ben Franklin Station

Washington, DC 20044-7611

(202) 514-4831
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CHRISTOPHER J. CHRISTIE
United States Attomey
~ District of New Jersey

IRENE DOWDY

Assistant United States Attorney
District of New Jersey

420 East State Street

" Trenton, New Jersey 08608



" Date:

THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United States
and New Jersey Department of Environmental Protection; Acting Administrator, New Jersey
Spill Compensation Fund; and Commissioner, New Jersey Department of Environmental
Protection as Trustee for Natural Resources v. Princeton Gamma-Tech, Inc., et al., relating to the
Montgomery Township Housing Development and Rocky Hill Municipal Well Superfund Sites.

FOR U.S. ENVIRONMENTAL
PROTECTION AGENCY

Date: _
| JANEM.KENNY

Regional Administrator

Region 2 "

U.S. Environmental Protection Agency
290 Broadway

New York, New York 10007-1866

AMELIA WAGNER
Assistant'Regional Counsel
Region 2
U.S. Ehvironmental Protection Agency
290 Broadway

_ New York, New York 10007-1866
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~ Date:

THE UNDERSIGNED PARTTIES enter into this Consent Decree in the matter of United States

and New Jersey Department of Environmental Protection; Acting Administrator, New Jersey-

Spill Compensatlon Fund: and Commissioner, New Jersey Department-of Environmental
Protection as Trustee for Natural Resources v. Princeton Gamma-Tech, Inc., et al., relating to the

Montgomery Township Housing Development and Rocky Hill Municipal Well Superfund Sites.

FOR THE STATE OF NEW JERSEY

Date:

EVAN VAN HOOK

Assistant Commissioner

Site Remediation and Waste Management.

New Jersey Department of Environmental
Protection

401 E. State Street, P.O. Box 028

Trenton, New Jersey 08625

Date:

MARC MATSIL _
Assistant Commissioner
Natural and Historic Resources
New Jersey Department of Environmental
Protection
: 50_1} E. State Street - ,
Station Plaia 5,P.0.Box 404
- Trenton, New Jersey 08625

LOUIS KARAGIAS
Deputy Attorney General
Dcpartment of Law and Public Safety |
Division of Law
Richard J. Hughes Justice Complex
25 Market Street ,
"Trenton, New Jersey 08625-0093
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United States
and New Jersey Department of Environmental Protection; Acting Administrator, New Jerse
Spill Compensation Fund; and Commissioner, New Jersey Department of Environmental
Protection as Trustee for Natural Resources v. Princeton Gamma-Tech, Inc.. et al.. relating to the
Montgomery Township Housing Development and Rocky Hill Municipal Well Superfund Sites.

FOR PRINCETON GAMMA-TECH, INC.

Date: /%V;?ia/@”? |

IV(A‘iEVI ONNELA
President

Princeton Gamma-Tech, Inc.
1026 Route 518

Princeton, New Jersey 08540
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